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5 September 1968 


Legal Effect of S. 1035 on the Intelligence Activities of CIA 


1. A memorandum by the American Law Division of the 
Library of Congress, dated January 29, 1968, concerning the 
effect of S. 1035 on the Central Intelligence Agency has been 
recently filed in the Congressional Record (Cong. Rec., 2 July 1968, 
pp. S8088 and $8089) after being presented to the Senate Subcommittee 
on Constitutional Rights. 

2. The author of the article has conducted considerable 
research into the statutes which have a bearing on the Agency and its 
functions. He also cites several cases which have a bearing on 
the applicability of various laws and legal principles to the functions 
of intelligence. Unfortunately, however, the author has not had the same 
opportunity to research the sensitivities of security agencies generally or of 
Central Intelligence Agency, specifically. It is the purpose of this paper to 
acquaint those interested in the subject with the actual issues involved 
and with certain court rulings in other, perhaps lesser known, legal 
proceedings. This discussion demonstrates that there are inherent 
in S.1035 conflicts with statutes and in fact conflicts with judicial 


concepts of the necessity for secrecy in intelligence matters. 


"a 
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3. The article refers to a number of statutory provisions which 
it claims were designed to allow CIA to maintain secrecy concerning its 
operations and personnel, It cites 50 U.S.C. 403(d)(3) as authorizing 
the Director of Central Intelligence to protect intelligence sources and 
methods from unauthorized disclosure. That statute places a responsi- 
bility on the Director of Central Intelligence for protection of intelligence 
sources and methods but in fact arms him with no authority to carry out 
that responsibility. 

4, Although 50 U.S.C. 403(d)(3) provides no authority to the 
Director of Central Intelligence for carrying out the obligation which 
it places upon him to protect intelligence sources and methods, the 
Supreme Court has steadfastly held to the view that intelligence is a 
very special subject. As was stated in the Totten case (Totten v. 
United States, 92 U.S. 105 (1876)): 

',..all secret employments of the Government in time 

of war or upon matters affecting our foreign relations, where 

a disclosure of the service might compromise or embarrass 

our Government in its public duties, or endanger the person 

or injure the character of the agent...!'' cannot be disclosed 

ina court of law. "A secret service, with liability to publicity 


in this way, would be impossible;... The secrecy which such 


Approved For Release 2006/07/19 : CIA-RDP81-00818R000100020003-9 


Approved: For Release 2006/07/19 : CIA-RDP81-00818R000100020003-9 


contracts (of employment) impose precludes any action for 

their enforcement...It may be stated that public policy forbids 

the maintenance of any suit in a court of justice, the trial 

of which would inevitably lead to the disclosure of matters 

which the law itself regards as confidential... greater reason 

exists for the application of the principle (of not allowing disputes 

involving state secrets to be aired in court) to cases of contract 

for secret service with the Government, as the existence of a 

contract of that kind is itself a fact not to be disclosed. " 
The Totten case has been repeatedly cited with approval by the Supreme 
Court. (The most recent case concerning government privileges 
decided by the Supreme Court was United States v. Reynolds, 
345 U.S. 1 (1953) in which Totten was favorably cited. 97 L. ed. 729, 
t3G7 1395. (Oo) 

5, Any suit filed before a court charging a violation of S.1035 would 
inevitably require assertion of the facts tending to support the violation. 
These facts are inextricably involved with Agency functions and operations and 
identities of Agency personnel. On the other hand 50 U.S.C. 403g[section 6 of 
the CIA Act of 1949, as amended] specifically exempts the Agency from the 
provisions of any law requiring publication or disclosure of the Agency organization 
functions, names, official titles, salaries, or numbers of personnel 


employed by the Agency. For example, if an employee stationed abroad 
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Seeanted in court a violation of S.1035 by his superior, the mere 
identification of the Agency personnel could reveal classified information 
in violation of the secrecy oath which all employees are required to take, and 
in itself would be a breach of security contrary to the interests of the United 
States and possibly endangering lives of people. 

6. This then is the crux of the issue--if the CIA is to be subject 
to suits to prove its innocence or the innocence of one of its officers, as 
provided in S.1035, all efforts to maintain the security of its operations become 
an exercise in futility. It is apparent that when a court action is maintainable 
concerning the performance of a service for the Government, despite the 
secrecy required to perform that service, then the service becomes useless 
because secrecy is its essence, A mere appearance in court could result 
in possible disclosure of names and employment relationships, the very 
existence of which are state secrets. If any employee has a statutory right 
to a court hearing of his grievance, no matter how wrong or how frivolous 
his suit may be and no matter how strong the case for the CIA is, once that 
suit is filed a great disservice has been done to the integrity of the Agency's 
security system and to its ability to operate anonymously, for the public 
examination into the grievance is a serious breach of security and in many 
cases may prove hazardous to the lives of certain classes of Agency employees. 
It must also be noted when discussing facts which may be revealed in court 


that it is a determination of the court in any given case as to whether a 
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particular fact is privileged or is a state secret so that it may be withheld. 

In other words, if the CIA is sued under section 4 of S. 1035 and the name of 
any employee who is germane to the case is considered by the Agency to 

be secret information, it becomes the judge's decision whether that name 

will be revealed. (United States v. Reynolds, 345 U.S. 1 (1953) ) (Government 
privilege annotated in 95 L. ed. 425, 97 L.ed. 735) 

7. Under S.1035 an employee or applicant who felt he had been aggrieved 
could go into court alleging a violation of S. 1035. The case would then be subject 
to the jurisdiction of the court. The problems which this would pose are best 
demonstrated by a recent case in which a suit was brought against the Agency by 
the widow of an applicant for employment. Her husband was being considered 
for Agency employment and went through the normal applicant processing. 

As a result of a regular medical examination, he was informed that his 
blood pressure was unacceptably high and that if he would bring it under 
control his case would be reviewed. A few days later he committed suicide. 
His wife brought suit against the Agency in a Federal court claiming that 
during the processing drugs had been administered to her husband which had 
so depressed him that his suicide resulted. No drugs of any sort are 
administered in Agency processing and the suit was obviously spurious. 

To prepare for a defense, however, it was necessary to obtain affidavits 
from those members of the Office of Security, Office of Personnel and 


Office of Medical Services who had been in any way involved in the processing. 
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The very filing of these affidavits in open court would have caused the 
"publication" of "functions, names [and] official titles" of certain CIA 
personnel--the very information which the Congress sought to protect by 
section 6 of the Central Intelligence Agency Act of 1949, as amended, 
The association of a number of these employees with the Agency was 
itself classified, and one of the doctors who was on his way to a very 
sensitive overseas assignment had to be recalled, Another doctor was 
also slated for such an assignment, which had to be held in abeyance, 
The widow's lawyer realized, on seeing the affidavits, that he had no 
case and advised her to withdraw the suit. A less ethical lawyer or a 
client bound on harrassment of CIA could have forced production of the 
affidavits in open court. This is just one of a number of cases which 
could be recited wherein the appearance of an employee or the production 


of information in judicial procedures resulted or could have resulted in 


security disclosures detrimental to the national security. 


8. These actual .cases indicate that once subject to the 
jurisdiction of a court, the Agency cannot guarantee protection ofits 
sensitive information, particularly as to sources and methods. Ina 
democratic society there will obviously be vital situations where the 
desirability for protecting sensitive intelligence information may, of 


necessity, be subordinated to the preservation of justice. On the other 
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hand, intelligence sources and methods should not be subjected to com- 
promise, by design or otherwise, by a statute which would tend to 
encourage employees in sensitive positions to jeopardize the security 
system which they are working to protect. In point of fact, our concern 
lies not so much with the possibility of revelations by CIA employees but 
rather by the use which may be made of this administrative remedy by 
those who seek to destroy our national security systems. If such a statute 
were applied to CIA, the Agency would be faced with one of two alternatives: 
to remain silent in the face of charges and concede the merits, or to contest 
the merits and give away the information which the Director is charged 
by law to protect, 

9. The fact is that although the CIA has some statutory authority 
(and a clear statutory responsibility) to protect its secret information, 
these mandates are not always enough when the Agency is brought into 
court. The obvious question then becomes how much further will the 
Agency be either harassed frivolously or sued in earnest and damaged 
under the provisions of S,1035? It is apparent that while the cases to date 
show serious compromise of classified information under present protective 
statutes, the probable compromise in the future would be substantially 
more because of statutory authorizations of suits against the CIA. 

10, The American Law Division's report concedes the possibility 
of conflict between Section 4 of $.1035 andthe Director's authority to 


terminate employees (50 U.S.C. 403(c)). That authority has been 


Approved For Release 2006/07/19 : CIA-RDP81-00818R000100020003-9 


Approved For Release 2006/07/19 : CIA-RDP81-00818R000100020003-9 


upheld in a number of cases where the individual has sought to contest 

his termination, Kochan v. Dulles, Civ. No. 2728-58, D.C. D.C. (1959), 
and Torpats v. McCone, 300 F.2d 914 (1962), U.S. Court of Appeals for 
D. C. Circuit. Particularly in the Torpats case the court refused to allow 
on the record information concerning intelligence operations which the 
plaintiff knew were classified. Our experience has shown however that 

a court proceeding cannot be confined solely to the matter of a single 
allegation, but that all sorts of peripheral and background matters are 
inevitably brought forward. S.1035 would virtually force the courts to 
explore these areas publicly. 

ll. Possibly an even more clear-cut conflict involves section 201(c) 
of the CIA Retirement Act of 1964 (P. L. 88-643). That provision states 
that any determinations made by the Director authorized under the 
provisions of the CIA Retirement and Disability Act of 1964 "shall be 
deemed to be final and conclusive and not subject to review by any 
court.'' This provision was included in the law because the CIA retire- 
ment system covers those employees engaged in the most sensitive 
work of the Agency, primarily overseas activities, and the committees 
of the House and the Senate which held hearings on the Act realized 
the serious harm that would result from a public airing of any such cases. 

12, As a hypothetical case, consider an employee who is mandatorily 
placed in a retired status under the CIA Retirement Act by the Director. 


Assume further that the employee brings an action in a district court 
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claiming that his retirement resulted from an interrogation concerning 
misconduct during which he requested and was refused counsel (section I(k) 
of §.1035). Under the provisions of section 4, the employee would be 
authorized to maintain the action, and the court would review in detail 
circumstances of the forced retirement. Such a review by the courts 
would directly conflict with section 201l(c) of the CIA Retirement Act, 

and would result in a public airing of sensitive information which that 
section was designed to protect. Since §,1035 would be the later-enacted 
law, a court might hold that section 4 prevailed over the provisions of 

the CIA Retirement Act, 

13. The requirement of presence of counsel or other person provided 
for in section i(k) of $.1035 would impose a particularly difficult dilemma. 
In effect, that section provides that before an employee could be subject 
to an interrogation which could kad to a disciplinary action, he has the 
right of counsel or other person of his choice. This statutory requirement 
could be extremely burdensome administratively. Of more importance, 
in the case of this Agency where classified information inevitably would 
be involved, there would be the requirement of investigation of the counsel 
or other person chosen, If for some reason the counsel or other person 
were determined to be untrustworthy to receive classified information, the 
Agency would be in a serious dilemma under S.1035. On the one hand, it 


has the responsibility to protect intelligence sources and methods, and on 
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the other hand there is the requirement in S.1035 that counsel or other person 
be present. In theory then, if the Agency refused to permit the presence 

of the person designated by the employee during the interrogation which 
involves the classified information, the complaining employee could allege 
violation of S.1035 in deprivation of his rights. This is a serious infringement 
of the Agency's ability to protect classified information. 

14. As indicated above, experience has shown that most every court 
action poses serious problems for the Agency. In order that the processes 
of law may go forward, there is some dilution of matters that should 
remain secret. The very concepts of 5.1035 in granting rights to employees 
and applicants to sue and to name individual employees of the Agency as 
defendants is at the outset inconsistent with the purposes behind the various 
exemptions granted the Agency to maintain secrecy, as well as the responsi- 
bility of the Director to protect intelligence sources and methods. These 
new rights granted employees of the Agency are furthermore inconsistent 
with the judicial concepts of protecting state secrets and the special 
nature of employment in secret activities. On balance, we believe that 
the desirability of protecting sensitive intelligence information far 
outweighs the need for relief of the type provided by 5.1035 to CIA employees 
who generally have accepted as a condition of employment the necessity for 
protecting that information. For these reasons, we believe that a complete 


exemption from this legislation for this Agency is essential. 


10 
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_S'SU88 


privacy invasions, we pro not trifling with 
the great constitutional truths which but- 
Wess our society, I believe we are. 

Regrettably, it would appear that we have 
come far [roi the nature of the truths which 
we once thought important; but in the caso 
of the polygraph, we have come not very far 
at all from the ancient methods of sccking 
the truth. It js not too far from the ancient 
wial of ordeal by fire or water to the concept 
of the “wiggle seat.” Nor is there much dif- 
ference between the polygraph and the old 
aeception test used by the Indians. They 
thought that fear inhibited tho secretion 
of saliva, Lo test his credibility, an accused 

was given rice to chew. If he could spit it out 
hie was considered innocent; bub if it stuck 
to his gums he was Judged fruilty. ° 

What do polygraph techniques do to the 
concepts underlying the Fourth and Fifth 
Amendments? To the principles that thero 
shail be no search and seizure without war- 
rant, and that no man should be compelied 
-to incriminate himself? Is there anything 
more destructive to our system of government 


than attempting to seize a man’s innermost - 


thoughts; compelling him to confess his be- 
liefs, his religious practices, his every sin; 
requiring him to bare his soul to a machino 
in order to hold a job? 

Hurdened criminals are safeguarded in this 
area of the law, yet an applicant for Federal 
employment is not. 


In the employment process, however, it is . 


to the First Amendment that this twentieth 
eentury witchcraft does the most violence. 
That Amendment guarantees a citizen free- 
dom from interference with his freedom of 
expression in his thoughts and beliefs. And 
it includes not only his right to express them 
but his right to keep silent about them. This 
is a crucial issue in a free society, © 

To condition a citizen's employment and 
his future job prospects on his submission to 

‘the pumping of his mind, his thoughts, and 
beliefs ahout personal matters unrelated to 
his duties, is to exercise a form of tyranny 
and control over his mind which is alien to a 
socloty of frea men, It is to force conformity 
of his thought, speech and action to whatever 
aubjective standards for conduct and thought 
night be held by a polygraph operator, or 
his company, or an agency oficial, It is to 
weaken the fabrio of our entiro society. 

T submit that the Constitution can and 
does protect us from such incursions on our 
liberties, 

EMPLOYMENT AS A PRIVILEGE 


To say that employment is a privilege is 
‘ to avoid the issue, For, as the Supreme Court 
has said, it docs not matter whether or not 


thero is a constitutional right to employ- 


ment. The means and procedures employed 

by government should not be arbitrary. 
CONSENT 

Nor does it help to reply that a person 

“consents” to such an invasion of his liberty. 

Where the full force of government is behind 

the request, where he knows that great com~ 

. puter and data systems of government will 


_retain forever his refusal to reply, or his an-- 


swers to the queries, there is no free consent, 
CONFIDENTIALITY OF RECORDS 


Proponents argue that the records are con= 
fidential. It is no secret that his employment 
records, with all of the medical and security 
data, follow a man throughout his career. 

. They are officially transmitted through the 
. Subterranean passages of our complex bu- 
reaucracy, 

It was to prevent the practice of such tyr- 
annies on Federal employecs that I intro- 

~ duced my bill, 5S. 1036, 

This blll is premised on the belicf that Just 
because he gocs to work for government, tho 
individual does not surrender his basie rights 
and liberties ns a citizen. Nor does ho sur- 
render his right to a proper respect by his 
government for his privacy and other rights. 


mo 
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5. 1035 js designed to prohibit unwarranted 
governmental invasions of employre privacy 
and js sponsored by 65 Members of tho Sen= 
atc, Iam happy to report that lé was ap-« 
proved by the Senate on September 13 by a 
vote of 79 to 4, 

Section (f) of 5. 1035 makes it unlawful 
for any officer of any Exccutive department 
or agency to require or request, or attempt 
to require or request, any civilian employee 
serving in the department or agency, or any 
person applying for employment in the Ex- 
ecutive branch of the United States Govern- 
ment “vo take mny polygraph test designed 
to clicit from him information concerning hid 
personal relationship with any person con- 
nected with him by blood oy marriage, ox 
concorning his religious beliefs or practices, 
or concerning his attitude or conduct with 
respect to sexual matters.” 

This measure is now pending in a Sub- 
commiittee of the House Post Office and Civil 
Service Committee under the Chairmanship 
of Congressman David Henderson, I am hope= 
ful that the Congress will cnact it promptly. 

it is time woe put a rein on the Foderal 
Government's use of twentieth century 


witchcraft to find the truth, It is time the. 
Federal Government was told what truths i¢ 


should be secking, , 


MEMORANDA CONCERNING THE EFFECT 
S.. 1085 on TH Sncovriry AGENCIES 
THe Liprary oF Concress, 
Washington, D.C, January 29, 1968, 
To: Sonate Subcommittee on Constitutional 
Rights, : . % 
From: American Law Division. + } 
Subject: Effect of S. 1035 on C.3.A. Secrecy. 
This is in response to your request for a 
consideration of the possible effects of S. 


*1035, to protect tho privacy of governmental 


employees, upon the secrecy of an organiza= 
tion like the Central Intelligence Agency. 

A number of statutory provisions are de- 
signed to allow the C.LA, to maintain almost 


isolute secrecy about its operations and 


personnel, In 60 U.S.C. § 408(d) (3), the Di- 
yector of C.I.A, is authorized, tater alla, to 


protect intelligence sources and methods - 
from unauthorized disclosure. The Agency _ 


1s exernpted by 50 U.S.C. §408¢ from the 
provisions of any law requiring the publica- 
tion or disclosure of the organization, func- 
tions, names, Official tities, salaries, or num- 
bers of personnel employed by it. The Direc- 
tor 1s authorized, by 50 U.S.C. § 403(c), in 


“his discretion, to terminate the employment 


of any officer or employce of the Agency 
whenever he deems it necessary or advisable 
in the interests of tho United States. 
Additionally, a series of criminal statutes 
prohibit unlawful disclosure of confidential 
information respecting the national defense. 
18 U.S.C, §§ 703, 704, 708, 1905. And, finally, 
it appears that the C.I.A, requires of most if 
not all-of thelr employees the execution of 


& secrecy agreement under which the em- - 


ployee swears to maintain in confidence in< 
formation gained becauso of his employment 
and under which it is specifically recognized 
that an intentlonal or nogligent violation of 
the agreement might subject the employce 
to prosecution under at least 18 U.S.C. §§ 793 


"and 794, See, Heine v. Raus, 261 F, Supp. 670, 


671-572 (D.C.D.Md, 1966), 

It is, of course, a ruio of statutory con- 
struction that when two statutes conflict, 
tho one later in date will govern, Therefore, 
if any provision of S. 1035, upon enactment, 
conflicts with any provision of tho statutes 
listed above, S, 1085 would prevail, aoe 
there be any conflict? 

In order to protect the privacy of govern- 
nient employees, 5S. 1035 prohibits those in 
authority from engaging in certain activi- 


_ Wes in regard to government employees. Tho- 
prohibited activities are (1): 
disclosuro of one's race, religion, or national 


requiting tho 


origin or that of his forebeoara, (2) indi- 
cating aunt tho fatlure of ono to attond any 


Anformation,, (7) recuiring 


‘discharging | ov 


oak Jud 


a ivi! 


asscmbiage for the purposo of adivsing, in- 
sLructing, or indoctrinating in the periornm- 
ance of or in regard to anything other than 
official duties wlll be noticed or acted upon, 
(3) requiring one to participato in activi- 
ties or undertaking not relating to official 
duties, (4) requirlug one to report on his 


activities or undertakings not related to his 


official duties, (5) ‘requiring one to submit 
to any interrogation or cxamination designed 
to elicit information concerning such per- 
sonal matters as relationships to other peo- 
ple, religious belicts ‘of practices in sexual 


inatters, (6) requirlng the taking of a poly-: 


graph test designed to elicit such personal 
one to participate 
in any way in the support of auy porson for 
political office of any political party, (8) re= 
quirlng one to invest one’s money in bonds 
or other obligations, (9) requiring one to 
disclose personal finances except in certain 


. conflict of interest situations, (10) requiring 
.or requesting one to participate in any in- 


vestigation which could have disciplinary 


consequences without the presence of coun-' 


sel or other persons of his choice, (11) and 
etherwiso discriminating 
against ono because of a refusal to comply 
with a request or demand made illegal by 
the bill. 

Certain provisions:of the bill recognize the 
existence of security interests necessitating 
deviation from the provisions of the bill. 
.For example, a proviso permits inquiry into 
the national origin of: an employee when 
dcemed necessary or advisable to determine 
suitability for assignment to activitics or 


P “undertaking related to the national secu- 
“rity of the United States or to activities = 


‘undertakings of 
United States, 

; And Section 6 of.the bill permits the 
requiring of polygraphing, personality test- 
ing or financial inquiry to clicit otherwise 
impermissible. personal information of any 
‘employee of the' O.I.A;, the ‘National Secu- 
rity Agency or the F.B.I, if the Director of the 
appropriate agency, or his designee, makes a 
personal finding with regard to each in- 
dividual to be tested that such test is re- 
quired to protect the national security. 

Enforcement of the act would be placed 


any mature owtside th 


in a Board of Employce Rights and hence ; 


to federal district court. 

It appears then that tho issue in any 
matter taken to the Board and to court sub- 
sequently would be whether some prohibi- 
tion of the act had been violated. That is, 
the only relevant issue to be adjudicated 
would be whether, for example, someone had 
been requested or forced to take a polygraph 
test in regard to his sexual activities and 
had, perhaps, been discriminated against, 
by being fired, demoted, or, somehow been 
retaliated against. Thus, it ta dificult to see 
how. an issue invoiving government secrets 
could be relevant to any determination the 
Board or court might be called up to maka, 
One possiblity might arise should the as- 
signment of an operative bo mado to attend 
some assemblage or to take part in some -ac- 
tivity be mado and refused, for which ro- 
fusal disciplinary action might follow, 

It could be claimed by the affected em- 
ployee that the requirement violated one or 


‘another provision of the act. But it will be 


noted that such assignments would violate 
the act only if not part of an cmployec’s 


“"official duties.” Should. determination of a 
* possible violatlon depend upon Whether or 


not the assignment involved "official duties,” 
the precedents sccm clenr that to avoid. dis- 
closure .of confidential or secret information 
a court will accept tho certifleation by the 
Agency head to that effect, Heine v. Raus, 
supra 677-78; and, see United States v. 
Reynolds, 346 U.S, 1 (1953), 

Thus, it would seem that Issues Involving 
rovernmental secrecy would not bo relevant 
to issucs before the Board and to a subse> 
quont court, Tho’ issues would turn retner 
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upon whether specific provisions of S, 1036 
had been violated, 

In regard to the question of any conflict 
‘jpotween present statutes and the proposed 
aot, {t appears that in all but one instance 
no confiices would occur, That instance arises 
with regard to 50 U.S.C. § 403(c), permitting 
the Director to terminate the employment 
of any employee or officer in his discretion. 
Under 5, 1035, 14 would seem that the Diree~- 
tor could not terminate employment for a 
refusal vo carry out any request to do any- 
thing prohibited by tho bili, He could not, 


‘got example, jive anyone for refusing to buy 


US. savings bonda, But, as has been nobed, 
tho issue would be simply whether this vio- 
intion was the cause of disralssal or not; no 
scerets ov confidences, no disclosure of any 
other reason, would have to bo mace known, 

And, a6 already noted, there are exemp-< 
+i0ous, The Director may make inguiry of all 
sorts of personal inzormation if he makes a 
finding that security requires it, No discios- 
ure would be required of the reason for such 
« finding, ig it became an issue before the 
Board, only disclosure that the finding had 
in fact been made. 

in short, it agpears that enactmont of 
S, 1035 would create no conflict with present 


statutes nor change any of them, with the 


limnitead exception neted above, . 
JounNNY H, KILLIAN; 
Legislative Attorney. 


CoMMENTS BY SENATOR ERVIN: Wiry ‘Trin CIA 
AND NSA Si1i0uLD Nor -Bs Gxcuuprp Front 
‘iIn PROVISIONS oF 5S. 
PROTECT, EMPLOYER RicHtTs 
Tne Central Intelligence Agency and the 

National Security Agency have asked that 

the guarantees in S. 1035 not be extended 

to tauciz employees or to citizens who apply 
for employment with those agencies, 

I see no practical or policy reasons for 
granting this request, and find noe constitu. 
tional grounds for it. It is neither necessary 


" mor reasonabie,. 


Tho men who drafted tho Constitution 
envisioned a government of laws, not of men, 
Tney meant that wherever our national 
poundaries should reach, there the controls 
established in the Constitution should apply 
+o the actions of government, The guarantecs 
of the amendments hammered out in the 
slate constitutional conventions and in tho 
meetings of the First Congress had no limi- 
tations. They were meant to apply to all 
Americans; not to all Americans with tho 
exception of those employed by the Central 
intelligence Agency and tho National Se- 
curity Agency. : 

My research has revealed no language in 
our Constitution which envisions enclaves 
in Washington, Langley, or Fort Meade, 
where no iaw governs the rights of citi- 
zens except that of the Director of an 
agency, Nor have I found any dcoision of 
the highest court in tho land to support 
such a proposition, : 

Why, then, do these agencies want to be 
exempt from this bill? 

Is it that, unbeknown to Congress, their 
mission is such that they must be able to 
order their employees to go out and lobby 
in their communities for open-housing leg 
islation or take part in Great Socioty poverty 
programs? 

Must they order them to go out and sup-= 
port organizations, paint fences, and hand 
out grass seeds, and then to come back and 
teil thelr supervisors what they did in their 
spare time and with thelr weekends? 

Do they have occasion to require theix 


empioyces to go out and work for’ the nomi-° 


nation or election of candidates for public 
office? Musk tney order them to attond mect- 
ings ang fund-ralelng dinnera for political 
particsin the United States? : 

Do they not know how to evaluate a secro= 
tary fot cramoyment without asking har 
mow ar owe are, Wo ahe dna dlarchen, ix 


1035, r1in Bint To 


COUN AAO ARAN daa AA aad oo ae ad, 


aho loved her raother, if suo goes to churen 
every weck, if sho belicves ia God, if ane 
pelieves in tho second coming of Onrist, dz 
Her sex live is salisfactory, if sho has to 
‘urinate move often than other people, what 
sho dreavas about, and many other extrano- 


4 OUS matters? ; 
Wiy do tneso two agencies want the license - 


“to coerce theis employcss to contribute to 
charity and to buy bonds? The Suocommitteo 
has zecoived Tearful telopnone calis from 
employees stating that they were told their 
ReCrily clearances would bo iz jeopardy if 
‘thoy were not buying bonds, because it was 
an indication of thelt lack of patiiollsim. 
Why should Congress grant these agencica 


tho right to spend thousands of dollars to go - 


‘around the country recruiting on coliego 

campuses, and the right to strap young ape 
- plicants to machines and asi thom qucsations 

about their faraily, and pexsonal lives sucn 

as: : i 
“When was tho frat time you had sexual 
relations with a woman? 

“Tow raany timea have you nad sexual 
intercourse? : 

‘Wave you ever engaged in homosexual 
activities? 

"Tave you ever engaged in sexual activitics 
with an animal? : 

“whon was vne first titae you had inter. 
course With your wifé? , : 

“Did you have intercourse with ner besore 
you were married? 

“Fow many times?” 

Waat an introduction to American govern~ 
ment gor these young peopicl 


The Subcommittee nas also received com-. 


snenjs trom a number of proiessors indi- 
cating the concern on their facuitics snat 
their students were being subjected to such 
practices. 

That we are losing the talent or many 
qualified peopic who would otherwise choose 
to serve their government is illustrated by 
the following letter which was zeceived by 
Representative Cornclius Gailagher, Chats 
man of tho Special House Government Op« 
erations Committeo investigation of invo= 
sions of privacy: : 

“7 ara now oa Foreign Service Officer with 
tho State Departmont and have been most 
favorably impressed with the “Department's 
security measures, : 

“However, some years ago I was considered 
for empioyment by the CiA and in this con- 
nection had to take a polygraph test, I havo 

_ nover experienced a more humillating situa- 
tion, nor ono which so totally violated both 


¢ne legal and moral rights of tho individual, °- 


_ In particular, I objected to tho manner in 
which tho person administering the test 
posed questions, drew subjective inferences 
and put my own moral beliefs up for justi- 
fication. Suffice it to say that after a short 
time I was not a ‘cooperative’ subject, and 
tho administrator said he couldn’t make any 
sense from the polygraph and cailed in his 
superior, the ‘deputy chicf’ 

; "The doputy chiez began in patronizing, 
reassuring tones to convince me that all ho 
wanted was that i toll the truth, I then made 
a statement to the effect that I had gono to 


a Quakor school in Philadelphia, that I had, 


beon brought up at home and in school with 


-certain raoval belicfs and principles, that I: 


had como to Washington from my University 
‘at tho invitation of the CIA to apply for a 
position, not to have my statements of a 
personal and serious nature qucstioned not 
only as to thelr truth but by implication as 
to their correctness, and that { strongly ob- 
jocted to the way this test was being admin- 
istered, i 
“The deputy chicf gave me a wise smile 
and leaning forward said, ‘Would you prefer 
that wo used tho thuinb screws?’ (1) 4 Was 
shocked at this vypo of yeasoning, and roe 
sponded, that I hardly thougnt i wns a qucse 
tion of olthor polygraph or tao thumb 
aNtuwe, " 


by specifically authorizing their cont 
_ use on American citizens im vhese two ace: 


still autnorize vneir use if no th 
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pa rates 


"yTnis Incident almost ended tne ceo Ge- 


~. giro I had for servico In tho Amicrican gov- 


erpment, but fortunately I turned to tae 
Foreign Service. But if is happened to mo 
44 must have happened and bo nappeniny to 
hundreds of other applicants for Varwus a"cG- 


-eral positions.” ' 
On the subject of polygraphs, wie ADL 


CIO in 1965 stated: 


“The APL-CiO Executive Council acpiores — 


tho use of so-cailed ‘lic Getestors’ ia pul 
and private employment, We onject to 4 
uso of these devices, not only becay 
claims to reliability aro dubious bv ea 
they infringe on the fundameniai riydits ae 
American cliizens Ww personai privacy. Neis 
ther tho government nor private caipioyers 
showld be permitted to cugage in this sort o. 
police state surveilinnce of tie lives of in- 
dividual citizens.” . 

Legislatures in 5 States and severai cities 
have already outlawed these devices, ana 
many wnions havo forced tiicir c poe tranteres 
through coilective bargaining. The Darector 
of tho Federal Bureau of Investigavion nas 
aaid thoy aro unreliable vos porsounel pur- 
poses, 

Way should Congress tate a atep t 


Word 


cies to ask about their sex lives, their rougiGn, 
and their family relationships? 
Bear in mind tat, reprehenail 
Mie detectors arc, tho bill only 
‘use in certain areas, ana the D 


essary to protect the national security, Pere 
sonaily, I fear for the national sccurity if iv 
protection depends on the use of stica acn 
vices, 

Similarly, the question may bo ask 
should these agencies force veiw on 
%o disclose ail of theiy and thelr faim 
sets, creditoys, personal and roa. 
uniess thoy aro responsibie for nanauns 
rooney? Nevertheless, under the bill, the Cid 


‘and NSA have been giantcd the exemption 


thoy wished, to requiro thei ciapioyees vo 
discloso such information, if tie Director says 
it is necessary to protecs tho national se= 
eurity, What moro do tney wan? 

Apparently, what they want is vo siand 
abovo the law. 

Taken all together, their argumerls cor 
complete exemption suggest only one concii 
sion—tnat they want tho unmirigated righ 
to kick Federal employees around, aeny tiem 
respect for individual privacy ana the basic 
rights which belong to every Amorican ree 
gardless of the mission of his agency, 

Tho idea that any government agency is 
entitled to the “total man” and to knowiedgs 
and control of all the details of his persona: 
and community live unreiated to his cmpioy- 
ment or to law enforcement is more appro- 
priate for totallvarian countries tian for 4 
society of frco men. The basie premise of 
S, 1035 is that a man who works for lie Ped- 
eval government scils his services, nov his soui, 
REPLIES TO CENTRAL INTULLIGENCE AGtTNCY 

OxpsEections ro S, 1035, A Bint To Provrecy 

THE RiGurs or VepunaL EMrroyurs 

The Central Intelligenco Agency, in a re- 
port which was stamped “sccret,” stated 4 
munber of objections to tiils bill. Aw vhe 
request of CIA representatives these were 
also explained to mo at length ia persona 
discussions, Their suggestions Were care- 


fly considered in Committee and the ni 
was carefully redrafted and amended to mecy 
them. I believe tho agency now nas no legit- 
imate complaint other than their natarai 
lack of enthusiasm about being subject to 
any law. Following is a summary of vheir 
2035 


objections and the provisions in 5. 
which meet tucm, & believe vie sau 
ments will apply to other secur 

in tino Defense Deparctimeny, Waere wiose 
positions are not covered, the Suvcommivioe 
Must MEK w Policy Geoiuci MerEre ie ea 
Woy “Ta W Cavin Merv. 
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